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this dilemma—they must either submit to its oppressions, or bring
aboul amendments, more or less, by a civil war. Happy this, the
country we live in! The Constitution before us, if it be adopted, can
be altered with as much regularity, and as little confusion, as any
act of Assembiy; not, indeed, quite so easily, which would be ex-
tremely impolitic; but it js a most happy circumstance, that there is
a remedy in the system itself for its own fallibility, so that altera-
sions can without difficulty be made, agreeable to the general sense
of the people. ' ' |
_James Iredell

Loaunir ~ North C;t-lraifﬂqﬂm_ifying Convention of 17874
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A lawful and peaceful revolution: that, and no less, is within the
contemplation of Article ¥ of the United States Constltutmn The Arti-
cle is short. It reads as follows: -

The Congrm,’ ‘whenever two thirds of both Houses shall deem it
necessary, shall propose Amendments to this Constitution, or, on the
Application of the Legislatures of two thirds of the several States,
shall call a Convention for proposing Amendments, which, in ¢ither
Case, shall be valid to all Intents and Purposes, as Part of this Con-
stitution, when ratified by the Legislatures of thres fourths of the
scveral States, or by Conventions in three fourths thereof, as the one
or the other Mode of Ratification may be proposed by the Congress;
Provided that no Amendment which may be ‘made prior to the Year
One thousand cight hundred and cight shall in' sny Manner affect
+the first and fourtli- Clauses in the Ninth Section' of the first Article;

i hand-that no State, without its Consent, shnll be depnved of it's .[sic)

equaleuﬁ‘mg: in-the Sendte.?.:

’Articlc b/ (pg&hdﬁ fnr tWo melﬂods of propmlﬂg amendmehnts to the

Coﬂstlititinn"‘TOne Yrethod allows:the Congress to propose amendments,
The other allows & natmml convention called pursuant to petitions by

'twu-thlrds of th: stntea to propusc am:ndmcnts An amcndmcnt pro-

2. U&Gmr.m?.mlnzuFammmnmmwm Fepsmat Con-
VENTION OF 1787 562-63 {1911)[bereinafler 1, 2, 3, or 4 FARRAND]; Je¢ alzo 4 M. Farpaxm, THE
Recoans or The FroexaL Convenmion of 1787 (rev. od. 1937){containing corrections and a
maore delailed index). The suthors are umable to determine why the potsessive “its” ut the end of
Anlicle V is spellad “it's™ while the immediately preceding “its™ is spelled correctly, Howerer,
upon review of the folio of e Constitution, it is clear that Professor Farrand's text is accurate.
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posed by either method becomes a part of the Constitution when three-
fourths of the legislatares of the several states, or three-fourths of the
states in separate ratifying conventions, ratify it. Congress is given the
duty of selecting which of these two modes of ratification shall be used,
regardless of how the amendment was proposed.

Our special interest in this article is the provision for “a Conven-
tion for proposing Amendments.” On that point, Article V provides
that “[tJhe Congress . . . on the Application of the Legislatures of two
thirds of the several States, shall call a Convention for proposing
Amendments . . . "¢

This article focuses on the proper interpretation of Article V. In
Part I of this article, we review the history of Article V at the constitu-
tional convention of 1787, and the subsequent discussions concerning
the Article during the debates on the ratification of the Constitution.
This historical information sheds light on the proper interpretation of
the convention method for proposing amendments. Part II contains a
brief review of the role that the convention method of Article V has
played in cur political history, despite the fact that no convention has
ever been called. Part IIT contains criticism of proposed. federal legisia-
tion that would improperly assert sweeping congressional control over
Article V conventions, and effectively emasculate the convention
method of proposing amendments. In this regard, we analyze the scope
of authority granted to Congress in the calling of an Article V conven-
tion, concluding, in light of the histery of Article V presented in Part I,
that Congress' authority is extremely narrow. In Part IV we discuss the
similar constraints on the states’ ability to limit Article V and any con-
vention called pursuant to that Article. In Part ¥V we set forth the prin-
ciples which apply to the counting of the applications submitted by the
states for an Article V convention. Part VI contains a summary of the
applications that the states have made for a convention for proposing
amendments to the Constitution. In Part VII we reach the startling but
unavoidable conclusion, based on the previous sections, that Congress is
constitutionally cbligated to call a convention at this time. Finally, Part
VIII contains our suggestions on what preparations can be made by the
states for the pending convention in order to avoid confusion and con-
flict, and promote the successful. operation of this little-understood con-
stitutional institution,

3. US Const. art. Y.
4. .
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I. THE FirstT CONSTITUTIONAL CONVENTION AND THE PASSAGE OF
ARTICLE ¥V

A, Innjoducrian

The Articles of Confederation and Perpetual Union, drafted by
John Dickinson and altered by the Continental Congress, were adopted
in November 1777.* Under them each state had one vote in the na-
tional legislature, and nine of the thirteen had to agree on such impor-
tant matters as the declaration of war, the conclusion of treaties, and
the borrowing of moncy.® The Articles provided for a Committee of the
States to act between sessions of Congress, exercising all powers except
those requiring agreement by nine of the thirteen states.” The Articles
did outline a federal system, but it was a system hopelessly crippled by
a lack of federal power.* By 1786, national leaders, including George
Washington and John Adams, had concluded that the union of the
states could not endure unless the Articles were extensively revised.?
The thirteen states were suffering under a depression no state could
handle alone; Great Britain had refused to negotiate with the Confed-
eration becausc of the United States’ impotence internationally,’® and
Shay's rebellion had demonstrated its impotence internally.™

Meanwhile, because the states were quarreling over matters of
commerce, Virginia invited the states to send delegates to a convention
at Annapolis to “take into consideration the trade of the United
States.”'* The convention met in September 1786, but only five states
sent delegates.'” They were too few to reach meaningful decisions, so
the convention, under the leadership of Alexander Hamilton, adopted a
report proposing that all thirteen states send delegates to a convention
“to devise such further provisions as shall appear to them necessary to
render the constitution of the federal government adequate to the exi-
gencies of the Union, ¢

5. 5 Mommon, H. CouMAGER & W. LrucHTaneuRc, A CoNCiSE HISTORY OF THE AMERI-
CAN REPUBLIC 107 (2d od. 1932),

4 Id

1. Id at 10708,

B. See id. at 108.

9. Id at 114

10. Hd

1. M

12 M.

13 M.

4. i
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B. The Beginning of the Convention ard the Great Compromise

Although the convention was supposed to begin on May 14, 1787,
a majority of states did not arrive until May 25.7* Twelve states, ail but
Rhode Island, sent a total of fifty-five delegates to the convention.!®
Following the election of George Washington as presiding officer and
the appointment of a rules committee,’” the work of the convention be-
gan. As a starting point for engendering discussion, on May 29 Gaover-
nor Edmund Randolph of Virginia submitted-a set of resolutions gener-
ally describing the principles upon which the Virginia delegation
believed the new government should be based.!® This set of fifteen resc-
lutions is known as the Virginia Plan.'*

The Virginia Plan, which was generally supported b}r the larg=
states, contained the basic framework of our Constitution as finally
adopted,* including provisions for a national legislature of two
branches, with members of both houses apportioned according to popu-
lation, a national executive, and a national judiciary.” New Jersey led
the resistance to the Virginia plan with its own plan which targely fol-
lowed the existing Articles of Confederation.®® The two groups dead-
locked on the issue of the representation of the states in the national
legislature.*® Ih July the deadlock was broken by a suggestion from
Connecticut that one house of the national legislature be apportioned
according to population, and the other house, the Senate, provide an
equal vote for each state.* This was the “Great Compromise™ so often
referred to in the histories of the Constitution. The importance of the
compromise is demonstrated by the last clause in Article V, which pro-
vides “that no State, without its Consent, shall be deprived of its equal

15. | FarnanND, supre pote 2, at L. For the convenience of the reader who may only bave
access b9 some olher compilation of the various notes of the Convention, reference 10 the date of
the entry and author, when appropriate, is supplied parenthetically at £ach citation to Professor
Farrand’s comprehensive work. Because the convention was held entirely during 1787, 1be date
listed does not include reference to the year. Where a date is not given in a bisting of several
saurces, reference i implicitly made to the immediately preceding date.

16. Frd

17. 1 Fammanp, supra note 2, at 2 (Journal—May 25).

18. K. mt 16 (Journal—May 29), 20 (Madison), 23 (Yates), 27 {(McHenry), 27
{Patterson).

1% M. s 2022 (Madison—May 29); 3 id. at 593

20. See generally S-Mowmson, H. CommaGen & W. LEUCHTENEURG, A CONCISE HisTORY
OF THER AMERICAN REPUBLIC 115 (2d od. 1983).

21. See generally id.

22, See gerwrally td. at 115-16.

23. See generally id at 116,

24. See generally id.
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1] ARTICLE V CONVENTION T

Suffrage in the Scnate.”** This language, placed as it is in Article V,

secks to ensure that the results of the “Great Compromise” will never
be disturbed.

C. The Amendatory Provision: An Introduction

Onc topic of discussion and concern was the matter of future
amendments to the constitution that was being drafted. A commentator
has noted that “[t]he idea of amending the organic instrument of a
state is peculiarly American.”** The concept was not new to the dele-
gates in Philadelphia. Several of the state constitutions included proce-
dures for amendments.*” The Articles of Confederation had its amend-
ing provision in paragraph XIII, which required proposals to be agreed
to in Congress and ratified by all the states:

And the Articles of this confederation shall be inviolably observed
by every state, and the union shall be perpetual; nor shall any altera-
tion at any tirnc hereafter be made in any of them; unless such alter-

ation be agreed to in a congress of the united states, and be after-
wards confirmed by the legislatures of every state.™

According to convention delegate Charles Pinckney of South Carolina,
“[i]t is to this unanimous consent, the depressed situation of the Union
is undoubtedly owing.”** Nothing better demonstrated the futility of
seeking an amendment under such a provision than the fact that Rhode
Island did not ¢ven send a delegate to the Philadelphia convention.™

A realistic, rather than idealistic, approach was followed by the
delegates in hammering out the terms of the new Constitution, includ-
ing the development of its amendatory article. Dickinson had struck the
keynote of the entire convention with his statement that “[e]xperience
must be our only guide. Reason may mislead us.”*®

25. US. Comar. art. V.

26, Voogler, Amending the Constitution by the Antdt vV Cwmmm Mrthod, 55 NDL

Rxv, 355, 359 (1919)(bercinafier Voegler] {quoting L. OwrrELd, THE AMENDING OF THE FED-
ML ComsTirumon 1 (1542)). .

27, See generotly id. at 359-60,

28. Martig, Amending the Constitution, Article v The ﬂ]umm of the Arck, 35 Micw. L.,
Ry, 1253, 1255 (1937 (citing DOCUMENTS [LLUSTRATIVE OF THE FOoRMATION OF THE UNMioN oF
THE AMERICAN STATEl, HR Doc. No. 398, 69th Cong., 1st Sesi. 35 (1927)).

29. 3 FarmaND, rupre vote 2, t 120,

3. See d id at 18-20.

3. 2id at 21 A more extensive guotation of Dmhnlm: comments is both appropriate
and enlightening:

Experience musl be our only guide, Reason may mislead wus. It was not Reason that

discovered the singular & admiruble mechanism of the English Constitution, It was no
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The final version of Article V of the new Constitution differs in
two basic respects from the old Article XIIT of the Articles of Confed-
eration.*® First, a power 15 reserved in the states to call a convention for
proposing amendments, in addition to Congress’ power to propose
amendments. The delegates wanted to retain in the several states the
power to circumvent a recalcitrant or abusive Congress by initiating a
constitutional convention,* reflecting the opinion that “the assent of
the National Legislature ought not to be required” to an amendment to
the Constitution.* The second difference from Article XIII is that pro-
posed amendments do not require unanimous approval by the separate
states. As the Pinckney comment illustrates, the dismal economic con-
dition of the United States was attributed to the unanimous ratification
provision of the Articles of Confederation.®® Thus, the adoption of an
amending process which did not require unanimous approval by the
states was almost inevitable, ,

In reaching this final result, there was substantial discussion as to
whether the assent of the national legislature to amendments cught to
be required. The final version does allow Congress to propose amend-
ments, but any proposed amendment still has to be ratified by the
states, and only by the states. That is, under both the Articles of Con-
federation and the Constitution, Congress has never been given the
power to propose and ratify amendments.

Reason that discovered or ever could bave discoversd ibe odd & in 1he eyve of 1hose wha

are governed by reason, the absard mode of trial by Jury. Accidents probably produced

theas discoveries, and experience has give [sic] & sanction to them. This then ix our

guide.
I4. In his famous quotation, Dickinson was apparently slluding to ome of David Hume's essays,
entilled “The rise of arts and sciences,” wherein Hume stated the following:

To balapce a Iarge state or society {savy he), whether monarchisl or republican, on

general lwws, is & work of so great difficuliy, thet no buman genius, however compre-

hensive, is able, by the mere dint of reason and reflection, to effect it. The judgments of
many must unite in the work; EXPERIENCE must guide their labour; TIME must
bring it to perfection, and the FEELING of inconvenicnces miuwst cofrect the mistakes
which they inevirably Tall inio in their first trials and experiments.

1 Hume's Essavs, gquoted It Tue FEpEnaLsT No. 85 (A, Hamilton) (emphasis added).

32, Compare US. COoNIT. arl. V, supra (ext accompanying oote 2 with Articles of Confed-
erntica art. X]II, supra text accompenying note 258,

33, 1 FaRRAND, rupra nede 2, at 203 {Madison—June 11){Mason's commenis); 2 Jd. at 629
{Madison—Sept. 15} Mason's comments); see also 3 Jd. at 127 (Randolpb's comments 1o the
Yirginin House of Delegaten), 367-68 (Mason's account as todd to Thomas Jeflerson), 575 n6
{Letter from George Bead to John Dickinson of Jan. 17, 1787); 4 id. a1 61 {Mason's notes).

M. 1 )d at 22 (quoting Resolution 13 of the Virginia Plen).

35, See supra text accompanying notes 2B-29.
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1] ARTICLE V CONVENTION 9

D. The Amendatory Provision: The Record
I. May 29 — June 11; The Virginia Plan

As noted above, The Virginia Plan served as the starting point for
discussion at the convention.®® This plan described, in a general man-
ner, the principles upon which the Virginia delegation believed the new
government should be based.* Resalution 13 addressed the issue of fu-
ture amendments to the new Constitution:

13. Resd. that provision ought to be made for the amendment of the
Articles of Union whensoever it shall s¢em necessary, and that the
assent of the National Legislature ought not to be required thereto. s

This early statement demonstrates that a major purpose of the amend-
atory article was to provide a means for amending the Constitution de-
spite congressional inaction or opposition. This fact holds special signif-
icance because much of the final text of the Constitution was derived
from the principles enunciated in the Virginia Plan, *

Upon receipt by the convention of the Virginta Plan, Charles
Pinckney of South Carolina submitted z proposed constitution which he
had prepared,* a copy of which no longer exists.** As far as can be
determined, the Pinckney Plan provided little direction on the amend-
ment process:

[XVI] The assent of the Legislature of States shall be sufficient to
invest future additional Powers in U. §8.in C. ass. and shall bind the

36. 1 Faxmanp, supra note 2, at 16 (Journel—May 29), 20 (Mudison), 23 {Yates), 27
{McHeary), 27 (Patterson).

7.

38, Id oat 22 {(Madison—May 29).

39, 34 at 590,

40, 104 a1 16 {Jourpal —May 29), 13 (Madison), 24 (Yatey).

41. 3 {d ut 595, Great confusion has been cgused by the Inck of & correct copy of the so-
called Pinckney Plan. See generally id. at 395, 601-04. In 1818 Secretary of State John Quincy
Adams w3 given the Lesk of organizing wnd printing the public Journal of the convention. Be-

submitied 1o the convention. See /d. at 426-27. Pinckney found scvernl rough drafts of what he
claimed was his original plan — “although they differed in some measure from each other in the
wording & arrangement of the articles — yei they were all substantially the same . , . " Id.
Pinckney went on to tell Adams that his Plan “was substantially adopied.” 7d. at 426-28, How-
cver, in light of thorough research %Y numerous individuals and Madison's clear rejection of
Pickney's agsertion as to the original plan Pinckney submitted befors the convention, il is clear
that the copy sent to Adsms was not the same ax the original Pinckney Plan submitied at the
convention. See id. 501-15, 531, 534-37, 595.609 [n order to clear up tbhe mystery, Professor
Farrand combined all of the sources of information wveilable in 1911 and reconsurgcted what he
believed to be the Pinckney Plan in its origina! form. See id. al 604,
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whole confederacy.*

Although Pinckney later asserted that his plan envisioned Cung'rcss:"ﬁs
the proponent of amendments,* there is nothing in the text of his
amendatory provision to indicate how amendments were to be
proposed. | | SR
- While Resolution 13 of the Virginia Plan made it clear that Con-
gress was not to have any power 1o interfere with the amendment pro-
cess, Alexander Hamilton’s proposed draft of the new constitution:
which was distribeted to several members of the convention:but never -
formally before the convention,** delegated: the ability to proposé
amendments to the national legislature: R

This Constitution may receive such alterations and amendments as =+ -
may be proposed by the Legislature of the United States, with the
concurrence of two thirds of the members of both Houses, and rati-
fied by the Legislatures of, or by Conventions of deputies chosen by
the people in, two thirds of the States composing the Union.**

Not surprisingly, the tension between those delegates that desired to
exclude Congress from the amendment process {as demonstrated in
Resolution 13 of the Virginia Plan) and those delegates that wanted all
amendments to originate from Congress (as exemplified in Hamilton’s
version of the amendatory provision) created substantial discussion and
occasional animosity; but as is often the case in politics, it was this
same tension that served as a catalyst to the compromise that resulted
in the final language adopted by the convention.

The convention delegates began their discussions on May 30 by
focusing on the resolutions presented in the Virginia Pian.*® It was not
until June 5 that the discussion reached Resolution 13, Virginia’s pro-
posal regarding the amendment process.*? As stated above, the Virginia
Plan provided that a “provision ought to be made for amendment of
the Article of Union whensoever it shall seem necessary, and the assent
of the National Legisldture ought not to be required thereto.™ss

42. Jd at 609. The words “in C. ass.” apparently stand for “in Congress assembled.”

43, Id at 120, :

44, Jd ar 617,

45, 1d. at 630, :

46. | id. al 30 (Journal—May 30), 33 (Madison), 33 {Yates), 40 (McHenry).

41, Id at 117 (Journal—June 5), 121 (Madiscn), 126 {Yates).

48. 1d. 21 22 (Madison—May 29). Although Madison's notes of June 5 show & alightly
different wording of Resclution 13, it is apparent — by the retura to 1be original langusge of the
Resolution when quoted later in the Journa) and by Madison — that Madison was paraphrasing
the conlent of the resolution in his June 5 notes. See id. 2t 32 {Madison—May 29}, 121
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Charles Pinckney first spoke on the issue, stating quite simply that he
“doubted the propriety or necessity of it.”** Elbridge Gerry, on the
other hand, was in favor of the resolution, stating as follows: “The nov-
elty & difficulty of the experiment requires periodical revision. The
prospect of such a revision would also give intermediate stability to the
Govt. Nothing had yet happened in the States where this provision ex-
isted to proves [sic] its impropriety.”* The delegates thereupon post-
poned the matter for further consideration.®

About a week later, on June 11th, the delegates again discussed
Resolution 13.5* According to Madison’s notes, “‘several members did
not se¢ the necessity of the [Resolution] at all, nor the propriety of
making the consent of the Natl. Legisl. unnecessary.”™* Colonel Mason,
however, “urged the necessity of such a provision™ stating as follows:

The plan now to be formed will certainly be defective, as the Con-
federation bas been found on trial to be. Amendments therefore will
be necessary, and it will be better to provide for them, in an casy,
regular and Constitutional way than $o trust to chance and violence.
It would be improper to require the consent of the Natl, Legislature,
because they may abuse their power, and refuse their consent on

that very account. The opportunity for such an abuse, may be the
fault of the Constitution calling for amendmt.™

Governor Randolph “enforced™ Colonel Mason’s arguments.®® The del-
egates then unanimously agreed to the portion of Resolution 13 that
stated that “provision ought to be made for the amendment of the Arti-
cles of Union whensoever it shall seem necessary,” but postponed the
decision on whether the assent of the national legislature would be re-
quired.®® Thus, when Governor Randolph reported on the state of the

(Madison—June 5), and 194 (Journal—Fune 11), 227 (Journal—func 13), 231 (Journal—June:

13}. 237 (Madison—June 13); 2 Id. at 84 (Journal-July 23}, 133 {Comnm. of Detail, Doc. 1).
49. 1 {d at 121 {Madison—June %}. '

50. Id. at 122 (Madison—June 5).

51. id. at 117 (Journal—June 5), 122 (Madison), 126 (Yates).

52, Id at 194 (Journal—June 11), 202-03 {Madison), 206 (Yates).

3). 4. at 202 (Madison—June 11). Madison docs not state which members of the conven-
Lion spoke against the resolution. Based on the commwnts made regarding this provision at other

points in the convention, the most likely opponent to speak mgainst Resofution 13 would be
Charles Pinckney. See id. at 121 (Madison—June 5.

54, Id. s 202 (Medison—Juee 11),
55. M. a1 202-03.
56. Id. a1 203,

57. Id. at 134 (Journal—June 11), 203 (Madison), 206 {Yntes); id. at 22 {Madison—text
of resolution).

58, [Id. at 194 (Journal—June L1), 203 (Madison}, 206 (Yates).
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resolutions several days later, the text of the resolution concerning the
amendment process (now numbered as Resolution 17) was as follows:
“Resolved that provision ought to be made for the amendment of the
articles of union whensoever it shall seem necessary.”*

2. June 29 — July 23: Miscellaneous Concerns

~ On June 29, the issue of the appropriate amendment process was
discussed during the debate on whether cach state should have an equal
vote in the second house (i.e., the Senate).* While discussing this issue,
Judge Oliver Ellsworth of Connecticut stated that he would not be sur-
prised if the new Constitution should require amendment in the future,
even though “we made the general government the most perfect in our
opinion . . . .”* “Let a strong Executive, a Judiciary & Legislative
power be created” Judge Ellsworth argued, “but Let not too much be
attempted; by which all may be lost.”** Elsworth went on to describe
himself as “not in general a half-way man, yet [I] prefer[] doing half
the good we could, rather than do nothing at all. The other half may be
added, when the necessity shall be more fully experienced.”*

In response to Judge Ellsworth’s comments, James Madison spoke
about the need to continue to strive to create the best plan of govern-
ment possible and the difficulty other governments have experienced in
changing their form of government once it is in place:

I would always exclude inconsistent principles in framing a system
of government. The difficulty of getting its defects amended are
great and sometimes insurmountable, The Virginia state government
was the first which was made, and though its defects are evident to
every person, we cannot get it amended. The Dutch have made four
several attempts to amend their system without success. The few al-
terations made in it were by tumult and faction, and for the worse.™

Another delegate recorded Madison’s comments as demonstrating
a concern about the potential dangerousness of relying on future

59, Jd. et 227 (Journal-—June 13}, 231 (Journal—slight changes in punciuation and capi-
talizaton), 237 {same). 1t & at this point in the convention ibat the committie: 1that had been
working on the resolutions rose, with the resolutions now teing corsidered by the entire convention
sitting a3 a committee of the whole House. J at 224 (Journal—June 13), 241 {Journal—June
15). ’ ’

60. Id at 469 (Madison—June 29}, 474-7% {Yatcs), 478 (King).

61. Id. at 475 {Yntes—June 29).

62. Id a1 469 (Madison—June 29).

&), M

64. Id at 47576 {Yutcs—June 29).
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1] ARTICLE V CONVENTION 13

amendments, arguing that the delegates should continue to struggle to
create the best possible structure of government:

The Gentleman from Connecticut has proposed doing as much at
this Time as is prudent, and leavg. future amendments to posterity
— this a dangerous Doctrine — the Defects of the Amphictionick
League were acknowledged, but they never cd, be reformed. The U
Netherlands have attempted four several Times to amend their Con-
federation, but have failed in each Attempt — The fear of Innova-
tion, and the Hue & Cry in favor of the Liberty of the people will
prevent the necessary Reforms —[.]*

Resolution 17 — “That provision ought to be made for the amend-
ment of the articles of union, whensoever it shall seemn necessary”%
was considered by the entire delegation of the convention for the first
time on July 23.*7 The Resolution was passed unanimously, apparently
without any discussion.**

Resolution 17 was discussed, however, in relation to another reso-
lution that “the legislative, Executive, and Judiciary Powers within the
several States, and of the national Government, ought to be bound by
oath to support the articles of union.”** In this discussion, James Wil-
son of Pennsylvania stated that “he was never fond of oaths” and that
“[h]e was afraid they might too much trammel the the [sic] Members
of the Existing Govt in case future alterations should be necessary; and
prove an obstacle to Resol: 17, just agd. t0.”* Nathaniel Gorkam of
Massachusetts failed to discern how the taking of an oath would hinder
future changes to the Constitution:

Mt. Ghorum [sic) did not know that caths would be of much yse;
but couid see no inconsistency between them and the 17, Resol: or
any regular amendt. of the Constitution. The cath could only require
fidelity to the existing Constitution. A constitutional alteration of the
Constitution, could never be regarded as 2 breach of the Constity-
tion, or of any cath to support it.™

6% Jd s 478 {King—June 9). Unfortunately Madison did not record his own version of
his comments, dpparently duc 1o the adjourament of the convention for the day immedistely aficr
Madison spoke. 7d. a1 475 {Yates—June 2%).

66, 2id at R4 (Journal —July 23), 87 (Madison).

87, M '

68. 2id a0 34 {Journal—July 23), 37 (Madison).

69. 2id. st 84 (Journal—July 23); 1 id. a1 227 (Jowrnal—June 13)origina] text of resoly-
tion), 21 (Jouraal){changes in capitalization), 217 {Journal)(changes in capitalization and abbre.
viationa); 2 if. at 37 {Madison— July 23}{changes in capitalization and abbreviations).

0. 24d at 87 {Madison—July 23).

1. 2 Id ar 47-8% (Madison—July 23). It is unclear why Madison consistently wrote
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Elbridge Gerry of Massachusetts agreed with Gorham, and added that
he considered oaths as having value by impressing upon the officers of
the new government the fact that the state and federal governments
were not distinct governments but were instead components of a gen-
eral system, thereby preventing the preference that existed in favor of
the state governments.™ The resolution relating to oaths was then
passed without objection,™

3. July 26 — August 6: Comniittee of Detail

On July 26, the resolutions were submitted to the Committee of
Detail,™ consisting of John Rutledge of South Carolina, Edmund Ran-
delph of Virginia, Nathaniel Gorham of Massachusetts, Oliver El-
sworth of Connecticut, and James Wilson of Pennsylvania.”™ The com-
mittee spent approximately one week transforming the principles set
out in the resolutions that had been adopted by the convention into a
detailed and workable constitution.” During that week, the committee
had before it numerous proposals relating to the amendment process,”
including the proposals contained in the Virginia Plan™ and the Pinck-
ney Plan.™ '

“Ghorum™ inptead of “Gorham™ dunipg the first few months of the convention, See | id. at 10
(May 28), 215, 219 (June 13), 372, 375 {June 22), 404, 405, 408 (June 25), 421 (Junc 26); 2 id.
at 15, 17 (July 16}, 41, 42, 43, 44, 46, 48 (July 18), 73, 79 {July 21}, 87, 90, 94 (July 23), 106
{July 24), 122, 125, 127 (July 26), 196, 198 (Aug. 7, 215, 221, 224 {Aug. §), 240 (Aug. 9], 251,
235 (Aug. 10), 270 (Aug. 13}, 293 {Aug. 14), 297, 300 (Aug. 15), 39 (Aug. 16), 314 (Aug. 17),
339 (Avg. 18), 357 (Aug. 2]1}. On Auvgust 22, Madison finally employed “Gorkam™ as 1he spell-
ing, /d. s1 174, but he then reverted back to "Ghorum.” Id. at 392, 293 (Aug. 23), 401, 402 (Aug.
24), 415, 416, 418 (Aug. 25), 439 {Aug. 28). During August 29 and September 8, Madison
alternated between “Ghorum™ aed “Gorham.” fd. st 447 {(Avg. 29—Ghorum), 448 (Aug.
20—Gorham), 453 {Aug. 29—Gorham), 476 {Aug. 31—Gbhorum), 480 (Aug. I1—Gorham), 499
{Sept. 4—Gorbam), 526 (Sept. 6—Gorham), 540 (Sept. 7—Gorham), %49 (Sept. 8—Ghorum).
Finally, beginning on September 10, Madison used “(Gorham™ throughout the rest of his potes. Jd.
at 560 (Sept. 10), 587 (Sept. 12), 589 (Scpt. 12}, 514 (Scpt. 14), 628 (Sept. 15), 643 (Sept. L7,
In addition, when Madison went back to amend his completed Journal, he inserted Gorham's
correct spelling. 1 id. mt 335 (June 20); see id. at xix. See generally fd. at zvi-xix.

72 2 id. s1 88 (Madison—July 23).

73, 14, tee also Id. at 34 (Jowrnal—July 23).

M. K et 117 {(Jownal—July 26).

T5. I a1 97 (Journal—July 24), 106 (Madison}.

76. See generaily id. at 117 {Journal—July 26), 175 (McHenry—Aug, 4}, 176 {Jour-
nal—Aug. &),

T, See generally id. ac 133, 136, 148, 152, 159, 174; 3 jd. at 609,

8. 20d. at 133 {Comm. of Detail, Doc. 1),

9. I at 136 (Comm. of Detail, Doc. III); see ofso id. at 98 {Journal—July 24); 3 id. at
609 (Pinckney Plan). The New Jerscy Plar, also known aa the Patterson Proposals, 2 id, at 98
{Journai—July 24), wan also before the committes. J4. at 93, 134 n. 3 (Comm. of Detsil, Doc.
HI). However, the New Jersey Plan did not contain a provision for future amendments 1o the

'l el = e B o ey m o
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1] ARTICLE V CONVENTION 15

The language of the Virginia amendatory proposal remained the
same as its May 29 introductory version, which was as follows: “Re-
solved That Provision ought to be made for the Amendment of the Ar-
ticles of Union, whensoever it shall seem necessary.”®® Of course, the
original Virgima proposal ended the above-quoted language with the
proviso “that the assent of the National Legislature ought not to be
required thereto,”® As discussed above, the first part of the Virginia
Resolution was adopted® but the discussion on the second part of the
Resolution was postponed.*®

Professor Farrand, in his attempt to reconstruct the Pinckney
Plan, determined that the following is most probably the original text
of the Pinckney amendatory provision: “The assent of the Legislature
of States shall be sufficient to invest future additional Powers in the U.
S. in C. ass. and shall bind the whole confederacy.”* Unfortunately,
the only surviving document of the portion of the Pinckney Plan before
the Committee of Detail is an outline of that Plan,*® which contains
only the following reference to future amendments: “24, The Articles
of Confederation shall be inviolably observed, X and the Union shall be
perpetual; X unless altered as before directed.”®* It is unclear what was
meant by the language “unless altered as before directed.” although it
is reasonable to assume from this language that the version of the
Pinckney Plan used by the Committee of Detail included some other
reference to the amendment process.

The next relevant document extant in the records of the Commit-
tee of Detail is a draft copy of portions of the constitution before the
Committee. Substantial information on the thought processes of the
Committee is revealed by the editing contained on the document itself,
especially editing related to the introduction of the idea of a convention

proposed conutitstion. Sex 1 fd. at 141-45 {Madison—June 15), 247 {King); re¢ ofso 3 id. at 611-
13, &15-16.

BO. 2 id. at t33 {Comm. of Detail, Doc. 1); see alse 1 id. at 22 (Madison—May 29} 194
(Joornal—Juse 11), 203 {Madison—June 11), 127, 231 (Jourpml—June 13} 1237
{Madiscn—June 13); 2 id. at 84 {Journal—July 23), 87 (Madison—July 23).

81. 1id. at 22 (Madison—May 29}, 121 {Madison—June 5), 194 (Journal—June 11), 202-
93 (Madison—June 11).

82. Id. et 194 (Joaurnal—June L1), 203 {Madison), 206 (Yates); 2 id. at 84 {Journal—July
23), 87 (Madison).

83, L id at 154 (Journal—JIune 11), 203 (Madison).

84. 3 id at 609,

85. 2 id. at 129, 134 (Comm. of Detail, Doc. III); see generally 3 id. nt 595, 601-09,

86. 2 id. a1 136 (Comm. of Detail, Doc. III)(footnotes amitied). Professor Farrand has

concluded that “[t]he crosses are evidently intended to indicate that the lasl two clauses should be
feversed.”™ Jd. n.5.
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for the purpose of proposing amendments to the Constitution. Refer-
ences to these early drafts also demonstrate the thought processes sur-
rounding whether the changes to the Constitution by the amendment
process would be made only one at a time.

The document initially provided the following handwriting of Ed-
mund Randolph: “An alteration may be cffected in the articles of
union, on the application of two thirds of the state legislatures.”*" Ran-
dolph subsequently struck out the words “two thirds” and replaced
them with the word “nine,””® and then apparently aliowed John Rut-
ledge to make suggestions and changes on the document, Rutledge re-
turned the language to two thirds of the state legislatures and then,
significantly, added the first reference to the use of a convention as part
of the amendment process.* Rutledge’s new version read as follows:
“An alteration may be effected in the articles of union, on the applica-
tion of %d of the state legislatures by a Convn.”™

Rutledge next crossed out the entire language quoted 1mIm:r::lwn.nnl;y,r
above, and replaced it with the foliowing: “on appln. of %ds of the
State Legislatures to the Natl. Leg. they call a Convn. to revise or alter
ye. Articles of Union.”** Thus, in this decument we observe the origin
of the concept of proposing amendments to the Constitution by a con-
vention, as well as the suggestion that the applications for such a con-
vention would be directed to the national legistature, which would then
call the convention.

Rutledge's suggested changes were included in the subsequent
drafts (now in Wilson’s handwriting) created by the Committee of De-
tail, but with an important addition: “This Constitution ought to be
amended whenever such Amendment shall become necessary; and on
Application of the Legislatures of two thirds of the States of the Union,
the Legislature of the United States shall call a Convention for that
Purpose.” Wilson's expanded version of the amendatory article im-
plied that amendments to the Constitution were to be made singly
whenever “such Amendment” (singular) shall become necessary, a con-
vention would be called “for that Purpose.”

On August 6 the first draft of the Constitution was submitted to

B7. M. a1 137 n.6, 148 [C.omm of Detail, Doc. 1¥){emphasis sdded).
BB, Id

8. I

90, Id {emphaiz added).

91. Id

92 fd. at 152 n.l4, 159 & 018 {Comm. of Detail, Doc. ¥III}{emphasis added), 174 (2
similarly worded drafi proposed by the Committee of Detail).
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the convention by the Committee of Detail.® Article XIX of the draft
provided the following: “On the application of the Legislatures of two
thirds of the States in the Union, for an amendment of this Constitu-
tion, the Legislature of the United States shall call a Convention for

that purpose.”* Once again, reference was made 1o “an amendment™
and a convention “for that purpose.”

4. August 30 — September 10: Article XIX

Article XIX was taken up by the convention on August 30
There was little discussion on the proposal, with just Gouverneur Mor-
ris of Pennsylvania suggesting “that the Legislature should be left at
liberty to call a Convention, whenever they please.”** Despite this sug-
gestion, the proposal was passed as submitted without objection.” As
passed, the amendatory article allowed only the states to initiate the
amendment process, and the representatives of the states to draft the
amendment on that issue at a convention. The terms of the August 30
version left Congress without the ability to propose amendments; in-
stead, Congress was given the merely ministerial duty to cali a conven-
tion upon the request of two-thirds of the state legislatures. It is aiso
interesting to note that Article XIX did not explicitly require ratifica-
tion of the proposed amendment.

On September 10, Elbridge Gerry of Massachusetts moved to re-
consider Article XIX." Gerry was concerned that a majority of States
could, through the convention process, “bind the Union to innovations
that may subvert the State-Constitutions altogether.”™ Alexander
Hamilton of New York seconded the motion to reconsider, rejecting

Gerry's concerns but asserting that Congress should also have the
power to call a convention: :

[Hamilton] did not object to the consequences stated by Mr.
Gerry— There was no greater evil in subjecting the people of the U.
S. to the major voice than the people of a particular State—It had
been wished by many and was much to have been desired that an
casier mode for introducing amendments had been provided by the
articles of Confederation. It was equally desirable now that an easy

93, Id at 176 {Journal—August 6), 177 {Madisan), 190 (McHeary),
94, Id. ar 138 (Madison-—Aug. 6)(emphasis added).

95. Id. ar 461 (Journal-—Aug. 30), 467-68 (Madison).

96. id. 1 468 {Madison—aAug. 30).

97. Id. at 451 (Journal—Aug, 30}, 463 {'Mldilon—hu;. ).
98. [d. at 555 (Journal—Sept. i0), 557 (Madison—Sept. 10).
%9 Jd at 557-58 (Madison—Sept. 19).




18 HAMLINE [AW REVIEW [vol. 14

mode should be established for supplying defects which will probably
appear in the new System. The mode proposed was not adequate.
The State Legislatures will not apply for alterations but with a view
to increase their own powers—— The National Legislature will be the
first to perceive and will be most sensible to the necessity of amend-

. ments, and ought also to be empowered, whenever two thirds of each
branch should concur 1o call a Convention— There could be no dan-
‘ger in giving this power, as the people would finally decide in the
casc.lﬂﬂ

James Madison next spoke on the issue, stating his concerns on the
lack of specificity in the terms employed in Article XIX: “*Mr.*Madison
remarked on the vagueness of the terms, ‘call a Convention for the pur-
pose’ as sufficient reason for remns;dermg the article. How ‘was a Con-
vention to be formed? by what rule decide? what the force of its
acts?™

The convention then voted to reconsider the amendatory provi-
sion.'®** Many of the delegates had been persuaded by Alexander Ham-
ilton's arguments that the national legislature should be able 1o propose
amendments directly, without the need for calling a convention to pro-
pase amendments,'®* Roger Sherman of Connecticut then moved to add
the following italicized words to Article XIX:

On the application of the Legislatures of two thirds of the States of
the Union, for an amendment of this Constitution, the Legislature of
the United States shail call a Cenvention for that purpose or the
Legisiature may propose amendments to the several States for their
approbation, but no amendments shall be binding until consented to
by the several States'™

By this addition, the states continued to have the right to apply for a
convention for proposing “an amendment” to the Constitution, but now
Congress would be given the power to directly propose “amendments™
to the states for ratification. Sherman's motion was seconded by El-
bridge Gerry of Massachusetts,'®®

The delegates quickly perceived that this addition would result in
a return to the requirement contained in the Articles of Confederation

{00. Id. at 558 (Madison—Sept. 10).

101. Jd

102. Id- a1 555 (Journal), 555 (Madison—Sept. L0).

103, Id at 558-59 (Madison—Sept. 10).

104. Id. at 555 (Journal—Sept. 10), 558 (Madison—Sept. 10), 188 (Madisco—Aug.
6)(previous text of art. XIX){emphasis added).

105, Jd et 553 (Madison—Sept. 10).
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1] ARTICLE V CONVENTION 19

of unanimous approval of the States in order to effectuate a change in
the new Constitution. James Wilson therefore immediately moved for
the insertion of the words “two thirds,” so that the amendments would
be binding upon the consent of two thirds of the several states.'®® Wil-
son’s motion was narrowly defeated (by a vote of five in favor, six op-
posed).’*’ Wilson then moved to alter the Resolution by inserting the
words “three-fourths™ of the several states, which was passed without
objection.**®
Thus, Article XIX now read as follows:

On the application of the Legislatures of two thirds of the States in
the Union, for an amendment of this Constitution, the Legislature of
the United States shzll call a Convention for that purpose or the
Legislature may proposc amendments to the scveral States for their
approbation, but no amendments shall be binding until consented to
by three fourths of the several States. s

Under this new version, either the national legislature or a convention
could propose amendments to the Constitution, with all such amend-
ments having to be approved by three fourths of the states.

James Madison next took the lead on the content of the amenda-
tory provision, moving to postpone consideration of the Article pres-
ently before the convention as amended and to instead take up the fol-
lowing proposal:’

The Legislature of the U-— S-— whenever two thirds of both
Houses shall deem necessary, or on the application of two thirds of
the Legislatures of the several States, shall propose amendments to
this Constitution which shall be valid to 21l intents and purposes as
part thereof, when the same shall have been ratified by three fourths
at least of the Legislatures of the several States, or by Conventions
in three fourths thereof, as one or the other mode - of ratification may
"be proposed by the Legislature of the 1. S[,]**

This version marks the first appearance of the provision charging Con-
gress with the-duty to choose between the two methods of ratification,
that is by, three fourths of the state legislatures or by three fourths of
conventions held in each state for that purpose. Of greater significance,

108, Id

107, Fd. mt 558-59,

LOB. Fd. mt 555 {Journal—Sept, 10), 55%.

109, 14 at 188 {Madison—Aug. 6){previous text of art. 19), $55 (Jorenal—Sept.
LQ)(added language), 558-59 (Madison—Sept. 10)(same){emphasis sdded).

110, Fd. nt 555 (Jowrnal—Sept. 10), 559 {Madison—Sept. 10){emphasis added).
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however, is the fact that Madison’s new version deleted all reference to

a convention for proposing “an-amendment,” making it necessary-for.,

all proposals for “amendments” to-come from the national legisiature.
The fact that there was apparently no discussion on this significant

change is surprising, especially in light of the second clause of the Vir- -
ginia Plan — “the assent of the National Legislature ought not to be .

required”"* — which had been repeatedly postponed,'** and Colonel
Mason’s previous statements opposing the requirement of the cuns:nt
of the national legislature.''* -

The discussion instead centered on am entirely different matter
After receiving a second to the motion from Alexander Hamllton John
Rutledge of South Carolina objected to giving a majority of states, the
ability to amend the Censtitution on the topic of slavery.’’* Madison
acceded to Rutledge’s suggestion to add a proviso which provided that
“no amendments which may be made prior to the year 1803. shall.in
any manner affect the 4 & 5 sections of the VII article{.]"*"*

The fourth and fifth sections of Article 7 contained the require-
ment that no prohibition would be allowed “on the migration and im-
portation of such persons as the several States shall think proper to
admit,” that such migration and importation shall not be prohibited,
and that no per capita tax would be levied except in proportion to the
Census, which counted blacks as three-fifths their number.'** With the
addition of the proviso ensuring the continuation of the slave trade un-
til at least 1808, the revised amendatory article was passed.'™”

5. September 12 — September 17: Article V

As the convention was in the process of completing its considera-
tion of the few remaining proposals submitted by the Committes of
Detail, the task of pulling together the completed work of the conven-
tion into a coherent draft constitution fell on the Committee of Style
(also known as the Committee of Revision),'™ consisting of William

111. 1 /d. at 22 {Madison—May 29).

112. i at 117 {Journal—June 5), 122 (Madison—June 5), 126 (Yates—June 5), 154
{Journal—June 11), 194 (Madisom—June L1},

113, I at 202-03 (Madison—June 11).

114, *Mr. Ruiledge said he never could agree to give a power by which the articles relating
to slaves might be altered by the States not interested in that property and prejudiced againse it.”
2 id. a1 559 {(Madison—Sept. 10).

115. 4. wt 555 (Jourmal—Sept. 10}, 359 {(Madison—Sept. 10).

116. Id. at 132-33 (Madison—Aug. €).

117. Id. at 555-% (Journal—Sept. 10}, 555 (Madison— Sep. 10).

118, fd. at 582 (Journal—Sept. 12).
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1] ARTICLE V CONVENTION 21

Johnson of Connecticut, Alexander Hamilton of New York,
Gouverneur Morris of Pennsylvania, James Madison of Virginia, and
Rufus King of Massachusetts.’’® On September 12, the Committee of
Style delivered its report of the Constitution as revised and arranged.'**
It was at this point that the amendatory provision was renumbered Ar-
ticle V.'*' The revised Article read as follows:

Y. The Congress, whenever two-thirds of both houses shall deem
necessary, or on the application of two-thirds of the legistatures of
the several states, shall propose amendments to this constitution,
which shall be valid to all intents and purposes, as part thereof,
when the same shall have been ratified by three-fourths at least of
the legislatures of the several states, or by conventions in three-
fourths thereof, as the one or the other mode of ratification may be
proposed by the Congress: Provided, that no amendment which may
be made prior to the year 1808 shall in any manner affect the and
sections of article . . . "

The Committee had made minor stylistic changes, but had otherwise
followed the last version approved by the delegates.’*® This new version
required all amendments to be propesed by Congress.

On September 15, the convention reached Article V after discuss-
ing the first four articles.' Roger Sherman began the discussion by
reiterating Elbridge Gerry’s'*® fear that a majority of states may use
Article V to the detriment of other states that are in the minority and
which object to the amendment:

Mr. Sherman expressed his fears that three fourths of the States
might be brought to do things fatal to particular States, as abolish-
ing them altogether or depriving them of their equality in the Sen-
ate. He thought it reasonable that the proviso in favor of the State
importing slaves should be extended so as to provide that no States
should be affected in its internal police, or dupnved of its equality in
the Senate.!**

- Colonel Mason also spoke against the amendatory article, focusing

119. Id. at 547 (Journal—Sept. 8), 553 (Madison—Sept. 8).

120. Id ar 582 (Journal—Sept. 12}, 585 (Madison—Sept. 12).

121. fd. at 602 (Comm. on Style).

122. Fd. (footnotes omitted}{emphasis added).

123. Compare id. at 555 (Journal—Sept. 10), 559 (Madison—Sept. 10y with IJ. a1 602
{Comm. on Style).

124. Id at 629 (Madisao—Sept. 15).

125. Id at 557-58 (Madison—Sept. 10), 629 {Madison— Sept. 15).

126. Id. at 629 {Madison—Sept. 15},
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especially on his concern that Congress could prevent the proposing of
amendments. On the back of his copy of the draft Constitution, Mason
wrote the following:

Article Sth. By this Article Congress only have the Power of propos-
ing Amendments at any future time to this Constitution, & shou'd it
prove ever so oppressive, the whole people of America can’t make, or
even propose Alterations to it; a Doctrine utterly subsersive of the
fundamental Principles of the Rights & Liberties of the people[.]*"

Mason’s notes served as the basis for the comments he gave on the
convention floor, which were recorded by Madison:’

Col: Mason thought the plan of amending the Constitution excep-
tionable & dangerous. As the proposing of amendments is in both
the modes to depend, in the first immediately, and in the sccond,
ultimately, on Congress, no amendments of the proper kind would
ever be obtained by the people, if the Government should become
oppressive, as he verily believed would be the case '

As a result of these concerns, Gouverneur Morris of Pennsylvania
and Elbridge Gerry of Massachusetts *moved to amend the article so
as to require a Convention on application of % of the Sts . . . ™1»

James Madison rose to address the motion:

Mr. Madison did not se¢ why Congress would not be as much bound
to proposc amendments applied for by two thirds of the States as to
call a Convention on the like application. He saw no objection how-
ever against providing for a Convention for the purpose of amend-
ments, except only that difficultics might arise as to the form, the
quorum &c. which in Constitutional regulations ought to be as much
as possible avoided,1*

The convention thereupon unanimously agreed to the motion of Morris
and Gerry,'* thus acceding to Mason’s request to re-insert the conven-
tion method of amending the Constitution into Article V.

Of special interest in this regard is Thomas Jefferson’s account of
this matter, as told to him years later by George Mason, which tells of
the nefarious attempt by some delegates to delete reference to the con-
vention process in the new constitution:

12T, 4 d at 59 n.L, 61; 2 id. at 637 n.21 (stating that the quoted language “was written by
Mason on the blank pages of his copy of the draft of September 12%).

128. 2 id. at 62% {Madison—-Sept. 15).

129. Id.

130. Id. at 629-30.

131l. Id at 630,

1)
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1] ARTICLE V CONVENTION 23.

Anecdote. the constn as agreed at first was that amendments might
be proposed either by Congr. or the legislatures a commee was ap-
pointed to digest & redraw. Gov. Morris & King were of the com-
mee. one morng. Gov. M. moved an insten for certain alterns (not %
the members yet come in) in a hurry & without understanding it
was agreed to. the Commee reported so that Congr, shd have the
exclusive, power of proposg. amendmts. G. Mason observd it on the
report & opposed it. King denied the constrn. Mason demonstrated
it, & asked the Commee by what authority they had varied what
had been agreed. G. Morris then impudently got up & said by au-
thority of the convention & produced the blind instruction before-
mentd. which was unknown by 2 of the house & not till then under-
stood by the other. they then restored it as it stood originally.!®

According to Jefferson’s retelling of Mason’s recollection of these
events, a minority of delegates almost succeeded in deleting from the
Constitution all reference to the convention method, but their attempt
was defeated by the vigilance of several delegates who feared the power
of Congress as an instrument to thwart changes that may be needed in
the future. In any event, the portion of Article V which contained the
convention method of amendment was reinserted into the draft consti-
tution on September 15. .

As he had done some five days earlier,’® Roger Sherman once
again attempted to require the unanimous consent of all the states to
any amendments, and once again his proposal was turned down by the
convention,"™ Elbridge Gerry then moved to strike the language that
allowed ratification to occur by convention method, which also failed.13*

Roger Sherman then moved to prohibit any amendment that
would affect the internal police of a state or would deprive a state “its
equal suffrage in the Senate.”**® James Madison speaking against the
motion cautioned the following: “Begin with these special provisos, and
every State will insist on them, for their boundaries, exports &c."**
The members of the convention agreed with Madison, voting down
Sherman’s ' motion three states to cight.!* Sherman thereupon moved to
strike Article ¥V altogether, but this motion failed also.'**® Nonetheless,

132. 3 id. at 367-68 {footnote omitted),

133. 2 id. a1 555 (Journal—Sept. 10}, 558 (Madison—Sept. 10).
134. 2 id. at 630 (Madison—Sept. 15).

135. 1d.

136. Id.

137. id

138. 1d.

13%. Id at 630-31.
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Sherman’s point on the need to keep the suffrage of the Senate equal
started to gather adherents among the small states. Gouverneur Morris
of Pennsylvania {(a state which had previously voted against Sherman'’s
two motions)™® then moved “to annex a further proviso — ‘that no
State, without its consent shall be deprived of its equal suffrage in the
Senate.” "**! The motion, according to Madison, had been “dictated by
the clrculaung murmurs of the small States . . . "™*Asa result, the
motion “was agreed to without debate, no one ‘opposing it, or in the
question, saying no.”'*?

The debate on the Constltutlon ended on September 15, at whzc'h
time the Constitution as amended was agreed to unanimously.*¢ The
convention ordered that the Constitution be engrossed,™* and two days
later, on September 17, the engrossed Constitution was read** and
signed.’*? The final version of Article V read as follows:

ARTICLE. V.

The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose Amendments to this Constitution, or, on the
Application of the Legislatures of two thirds of the several States, shall
call a Convention for proposing Amendments, which, in either Case,
shall be valid to all Intedts:and Purposes, as Part of this Constitution,
when ratified by the Legislatures of three fourths of the several States,
or by Conventions in three fourths thereof, as the one or the other
Mode of Ratification may be proposed by the Congress; Provided that
no Amendment which may be made prior to the Year One thousand
cight hundred and eight shall in any Manner affect the first and fourth
Clauses in the Ninth Section of the first Article; and that no State,

without its Consent, shall be deprived of it’s [su:] equal Suffrage in the
Senate, 24

140. fd. a1 630,

141. Jd at 631,

142, 14

L43. Fd. et 61}, 634 (McHenry—Sept. 15).

L44, 2 id at 633 {Madiscn—Sept. 1), 634 (McHenry—Sept. 15).
145 id.

146, 7d. at 641 {Madison—Sept. 17), 649 (McHenry).

147. [d. at 648-49 {Madison—Sept. 17}, 649 (McHenry).

148, [Id. al 662-62.
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E. Summary of Record Regarding Primary Issues
1. Need for an Amendment Process and the Convention Method

Some delegates of the constitutional convention questioned the
need for providing a procedure for amending the new Constitution.’**
Indeed, a few delegates asserted that the proposed amending provision
could be used as a means by which the rights of some states could be
subverted by a majority of the other states.’*® However, most of the
delegates realized that the plan of government created by the conven-
tion would not be perfect and would, at some point in time, need to be
amended.' Several delegates, especially Colonel Mason, strongly be-
lieved that the amendment process was absolutely necessary, not only
to correct defects in the new system,®* but also to protect the people
and the states from an abusive or oppressive national legislature.?*? In
response to these fears, the convention acceded to the request to create
a process of proposing amendments by a convention method.'*

2. Role of the States and Congress in Proposing Amendments

The Yirginia -Plan did not specify whether the states or the na-
tional legislature would propose amendments.'™ The Pinckney Plan
and the Hamilton Plan, on the other hand, both envisioned the national
legislature as the initiator of proposed amendments.?®® When the
amendatory provision emerged from the Committee of Detail, it pro-
vided that the state legislatures could request the national legislature to
call a convention for proposing amendments, and that the national leg-
islature would then be required to call a convention for that purpose.!®”
The provision was later amended to also allow the national legislature
to propose amendments,'® and then subsequently revised further to
provide that the states could apply to the national legislature for
amendments they desired, rather than for a convention, with the na-
tional legislature then being required to actually propose the desired

149, See suprg text sccompanying ootes 49, 53, 99, 126-28, 133,
150. See supra text accompanying notes 99, 126-28.

151, See supra text acoompanyiog notes 50, 55-56, 61, 100.

152. See supra text accompanying notes 3B, 42, 50, 54-57, and 61,
15). See supra text accompanying notes 55-56, 128-27.

154, See supra text accompanying notes 129-31,

155. See supra text accompanying notes 317-38,

156. See supra text accompanying notes 42, 45,

157, See supra text accompanying note 94,

L58. See fupra text accompanying note 104
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amendments.'®® Accordingly, the reference to the national legislature
calling a convention upon the application of two-thirds of the states was
dropped.’® Thus, when the amendatory provision surfaced from the
Committee of Style, only the national legislature was authorized to
propose amendments.'** When this change was discovered, the provi-
sion was amended a final time, permitting either the national legisla-
ture or a convention called by two-thirds of the states to propose
amendments, 14

This series of amendments and revisions was the product of the
dispute between those who believed the federal government would be in
the best position 1o perceive the need for particular amendments, and
those who believed that the amending provision should provide a mech-
anism for thwarting an abusive or unresponsive national legislature.
The dispute also can be seen as a demonstration of the tension between
those delegates who desired a powerful national body, and those dele-
gates that feared such a result. In any event, the final terms of the
provision regarding how amendments would be proposed embodied a
compromise that gave both factions what they sought: the national leg-
islature could propose amendments it thought were needed, and the na-
tional legislature could be circumvented by the states through the con-
vention process when the state legislatures considered it necessary to do
so. It must be emphasized that the reason the convention alternative
was included into Article V was to provide a means for proposing
amendments despite the opposition -or inaction of the national legisla-
ture. Thus, the terms of Article V cannot be construed to defeat that
purpose by granting Congress any authority to limit or prevent the call-
ing or operation of such a convention.

3. Ratification: Method and Number of States Required

Under the Articles of Confederation, the state legislatures were
empowered to ratify amendments proposed by the national legisla-
ture.’®* The Pinckney Plan followed this approach,®* while the Hamil-
ton Plan included ratification by conventions held in each state.!®
There was little concern for the details of ratification until near the end

159. See supra text accompanying notes 110, 117,
160. See supra text accompanying notes 110, 117.
16]. See supra 1ext accompanying note 122.

i62. Ser rupra text accompanying notes 129, 143,
163. See tupra text accompanying note 28.

144, Ser supre tex1 accompanying note 42.

165, See supra text accompanying note 45,
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of the convention. When Madison proposed his revision of the amenda-
tory provision — which left it to the national legislatyre to actually
propose all amendments — he resurrected Hamilton’s suggestion that
ratification could be either by the consent of state legislatures or by
state conventions called for that purpose.!** This change was carried
forward into the final version of Article V 147

Hamiiton's initial plan also envisioned ratification by two-thirds of
the states.’*® Although there were occasional aitempts to revert back to
the requirement of unanimity found in the Articles of Confederation,'**
the real question was whether ratification would occur upon the consent
of two-thirds or three-fourths of the states. When the matter came to a
vote before the convention, ratification by two-thirds of the states was
narrowly defeated,'® and the delegates then agreed to ratification by
three-fourths of the states.'” '

4. Amendment (Singular) vs. Amendments (Plural)

The Articles of Confederation only allowed amendments to be pro-
posed one at a time, referring to “any alteration” and requiring ratifi-
cation by the states of “such alteration, '™ Although the Virginia Plan
did not specify the details of the amendment process,’™ the Hamilton
Plan allowed for more than one amendment to be proposed at a time,
providing that the constitution “may receive such alterations and
amendments” as may be proposed by the states and agreed to by both
houses of the national legislature.!?+ Nonetheless, when the amendatory
provision emerged from the Committee of Detail, it provided that the
states could apply for “an amendment” to the constitution, and that the
naticnal legislature would call a convention “for that purpose.’’17s

Roger Sherman’s subsequent amendment to Article XIX retained
the language for a single amendment when proposed by a convention,
but then added that the national legislature could “propose amend-
ments,” ‘and that “no amendments™ could be binding until consented to

166. See supra text accompanying nete 110.
167, Ser supra text acCompanying note 148,

168, See supra text BCOMIpANYing DOle 45.

169, " See supra text Accompanying notes 104, 134,
170. See supra text accompanying notés 106-07.
171, See supra text BCCOMPpanying pote 108,

172, Ser nupro 1ext sccompanying note 28,

173, See supra temt accompanying notes 37-38,
114, See supra text accompanying note 48,

175, See supra 1emt accompanying note 94,
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of the convention. When Madison proposed his revision of the amenda-
tory provision — which left it to the national legislature to actually
propose all amendments — he resurrected Hamilton's suggestion that
ratification could be cither by the consent of state legislatures or by
state conventions called for that purpose.!*® This change was carried
forward into the final version of Article V197

Hamilton's initial plan also envisioned ratification by two-thirds of
the states.* Although there were occasional attempts to revert back to
the requirement of unanimity found in the Articles of Confederation,!*
the real question was whether ratification would occur upon the consent
of two-thirds or three-fourths of the states. When the matter came to a
vote before the convention, ratification by two-thirds of the states was
narrowly defeated,'™ and the delegates then agreed to ratification by
three-fourths of the states. '™

4. Amendment (Singular) vs. Amendments (Plural)

The Articles of Confederation only allowed amendments to be pro-
posed one at atime, referring to “any alteration” and requiring ratifi-
cation by the states of “such alteration.”™ Although the Virginia Plan
did not specify the details of the amendment process,’™ the Hamilton
Plan allowed for more than one amendment to be proposed at a titme,
providing that the constitution “may receive such alterations and
amendments™ as may be proposed by the states and agreed to by both
houses of the national legislature. }™ Nonetheless, when the amendatory
provision emerged from the Committee of Detail, it provided that the
states could apply for “an amendment™ to the constitution, and that the
national legislature would call a convention “for that purpose.””!7®

Roger Sherman’s subsequent amendment to Article XIX retained
the language for a single amendment when proposed by a convention,
but then added that the national legislature could “propose amend-
ments,” and that “no amendments” could be binding until consented to

166. See supro text sccompanying note 110. .
167, See supra texi Accompanying note 148,

168, See supra text accompanying note 45,

169. See supro 1ext accompanying notes 104, 134,
170.  See supra text accompanying notes 106-07.
171. See supra text BCCOMpanying note |08,

172, See supro text accompanying note 28,

171, See supra text accompanyiog notes 17-38.
L74. See supra text accompanying nole 48,

175, See supra 1ext accompanying note 94,
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by the states.'™ Shortly after the adoption of Sherman’s amendment,
Madison succeeded in having the delegates delete reference to the
states proposing single (or any) amendments by the convention method,
leaving the amended version of Articie XIX to refer solely to the na-
tional legislature being able to “propose amendments.”*™ The idea of
single amendments never surfaced again. When the proponents of the
convention method succeeded in reinserting the convention method of
proposing amendments, the drafters continued to follow Madison’s
multiple amendments language, allowing the national legislature to
“propose amendments™ (plural) or the states to demand a convention
“for proposing Amendments” (plural).}?*

Thus, the plain language of the Article itself is clear and decisive;
Congress shall call a “Convention for proposing Amendments,” not a
convention for proposing an amendment. It is therefore clear that an
Article V convention has the power to consider various issues (plural)
and to submit various amendments (plural) to the states, just as Con-
gress has done in the past.??™® In addition, Article V does not authorize
the states to apply for an amendment, rather it authorizes the states to
apply for a convention for proposing amendments. The focus is clearly
on the ability of the states to demand a convention, and not on the
topics to be considered by such a convention. Similarly, Article V does
not require Congress to call a convention when two-thirds of the states

176. See supra text sccompanying note 104, Thus, from approzimately July 26 until Sep-
tember 10, proposals were before the convention that envisicned single amendments proposed 1o
the states. See supra text accompanying notes 87, 90, 92, 94, 104, On September 10, the conven-
ticn delegates accepted a proposal that allowed the national legislature to propose multiple amend-
ments to the states. See supro text accompanying note 104,

177, Ser suprg text accompanying notes 110, 117

178. Ser supra icxt accompanying notes 129, 131, 144,

179. See 5. & H.R.J. Res. 3, Ist Cong., st Sess., 1 Stal. 97-98 (1789), In submitting the
first set of proposed articles, Congress forwarded twelve proposed articles to the states For ratifica-
tion. fd. Of those twelve, ten were adopted (now known a3 the Bill of Rights) and 1wo were
rejected. The text of the two rejected articies is as foilows:

Art. 1. After the first cnumeration required by the first article of the Constitution,
there shall be one Representative for every thirty thousand, untl the aumber shall
amount to one hundred, after which the proportion shall be 30 regulated by Congress,
that there shall be not less than one bundred Representatives, nor leas than one Repre-
sentative for every forty thousand persoms, wntil the number of Representatives shall
amount to two hundred; after which the proportion shall be so regulated by Congress,
that there shall not be less than two hundred Representalives, nor more than one Rep-
resentative for every fifty theusand persons.

Art. II. No law varying the compensation for 1he services of the Senators and
Represcniatives shall take effect, until an election of Representatives shall have
imtervened.

Id.

R . - T o teesgm S e e
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call for the same amendment, rather it requires Congress to call a con-
vention when two-thirds of the states call for a convention. The signifi-
cance of these points will be discussed below in relation to whether
Congress or the states have the power 1o limit a convention for propos-
ing amendments to a single issue.

F. Post-Convention Discussion of Article V

Although some delegates had stated during the convention that
they saw little need for an amendatory article,’ the fact that the pro-
posed Constitution was subject to amendment became an important
point in support of the adoption of the Constitution.'** The public de-
bate on the ratification of the proposed Constitution began as soon as
the convention closed and the text of the proposed Constitution became
publi¢.2*

IB0. | FARRAND, supro sote 2, a1 121 (Madison—June 5}, 202 {Madison—Jupe 11).

181. S Mornon, H Commacex & W. LEucHTENBURG, A CoONcisg HisToxy oF THE
AmanzcaN Rernuic 121 (24 od. 1983).

182. W. Perema, A MoAE PERFECT Unton: THE Makiig oF THE UNITED STates CoNSTI-
TUTION 219-20 (1987). On October 10, 1787, Edmund Randolph presentad at kength his views on
the proposed Constitution in a letter to the Speaker of the Virginin House of Delegates. 3 Fan-
AAND, sprg oote 2, nt 123, Randolph specifically discussed his preference ibat the sintes should
have becn allowed to propose amendments to the proposed Constitution, as opposed to cither ac-
cepting it in ils entirety of rejecting it in ity enticety:

I was miraid that if the coostitution waz to be submitted to the people, to be wholly

aopted or wholly rejected by them, they would not poly reject it, but bid a lasting

farcwell to the union. This formidable event I wizhed to svert, by keeping myseif free to
propose. sowndments, and thua, if possible, 16 remove the obstacles to wn effectual

Fovernment
Id. a1 126, In defending his view, Randolph described why the amendment process contained in
the proposed Consiitution was not sufficient 1o alleviate his concerns:

Aguin, may I be maked why the mode pointed out in the constitution for ity amend-

meals, may not be o sulficicnl security against its imperfections, without now arresting

it in its progress? My answers ure — 1. That it is better 10 amend, whilc we have the

constituticn in our power, while the passions of designing men are not yet enlisted, and

whila & bare majority of the Stales may amend than o wait for the uncertain assent of
three fourths of the States. 2. That 2 bad feature in government, becomes more and
more fixed cvery day. 3. That frequent changes of a constituticn, even if practicable,
ought ot to be wished, bul avoided as much a3 possible. And 4. That in the present
cabe, il may be questionable, whether, after the particubar advantages of its operation
shall be discerned, three fourths of the Siates can be induced to wmend.

7d. at 126-27. Two dayx later, the fourth installment of the Federal Farmer was published, criti-

cizing the proposed constitution and particulsrly focusing oo the amendatoey provition:

It may also be worthy our examination, bow far the provision for amending this plan,

when it shall be adopted, s of any importance. No measures can be taken towards

smendments, unless two-thirds of 1he congress, or two-thirds of the legislatures of the
severnl states shall agree. . . . Every man of reflection must see, that the change now
proposed, is a transfer of powsr from the many to the few, and the probability is, the
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On October 27, 1787, several writers using the pseudonym “Pub-
lius” began publishing arguments in favor of the Constitution, which
were later republished as THE FEDERALIST.!*® James Madison focused
particularly on Article V in THE FEDERALIST No. 43. He noted the
great value of allowing both Congress and the states ‘to propose
changes in the Constitution

‘[t]o provide for amcndmcnts to be ratified by three-fourths of the
States, under two exceptions only.” That useful alterations will be

- suggested by experience, could not but be foreseen. It was requisite
therefore that a mode for introducing them should be provided. The
mode preferred by the Convention seems to be stamped with every
mark of propriety. It guards equally against that extreme facility
which would render the Constitution too mutable; and that extreme
difficulty which right perpetuate its discovered faults. Ir moreover
equally enables the general and the state governments to originate
the amendment of errors as they may be pointed cut by the experi-
ence on one side or on the other™

artful and ever active nristocracy, will prevent sl peaccable myeasures for changes, un-

less when they shall discover some favourable moment 1o increase their own inBueece, 1

am sensible, thousands of men in the United States are dispased. to adopt the proposed

constitution, though they perceive it 1o be casentially defective, under an idea tbat

amemdment of it, may be obtained when necessary. Thin is a pernicious idea |
THE FEnERALIST FARMER No. 4, Storing 2.8.58 (Oct. 12, 1787).

183, THE Frpemaoast No. 1 {A. Hamilton), See generally 5. Morxson, H. ComMacen &
W. LEUCATENBURG, A ConNcise HisTory OF THE AMERICAN REPuBLIiC 121 {2d ed. 1983). Om
Januvary 16, 1788, James Madison, in THe Fepexavst No. 39, argued that the plan of govern-
ment reported by the Convention, including the method of amending the proposed Constitution,
bad the character of being federal a3 opposed ta national, but that the amendatory provision was a
combination of both:

If we try the Constitution by its last relation to the authority by which amendments are

to be made, we find it neither wholly agtional, nor wholly federal. Were it whelly na-

ticnal, the supreme and ultimaie avthority would reside in the majority of the people of

the Union; ard this authority would be competent at all times, like that of a majority of

every nalional society 1o alier or abolish its established government. Were it wholly

federal, on the other hand, the concurrence of each State in the Union would be exsen-

tial to every alteration that would be hinding on all. The mode provided by the plan of

the convention is not founded on either of these principies. 1n requiring more than a

majorily, and particularly, in computing the proportion by States, not by citizens, it

departs from the national and advances towards 1he federa! character; in rendering the
concurrence of less than the whole number of States sufficient, it loses aggin the fed
eral, and partakes of the national character.

THE FEDERALIST No. 39 {). Madison)(fan. 16, 1788)(emphasis added and in original).

184, Tue FEpemarist No. 43 (). Madison)(emphasis added). Madison then went on to
state the basia for the two exceptions contained in Article ¥ relating to equal suffrege in the
acnete and alavery:

The exception in favour of the equality of suffrage in the Senate was probably meant na

a palladium to the residuary sovereignty of the States, implied and secured by thai
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In THE FEDERALIST No. 49, Madison discussed whether the peo-
ple should be called upon to resolve conflicts between the various
branches of government, or to correct breaches of one branch of ROV~
ernment against the other branches of government.2*® Although
Madison concluded that he did not prefer “the proposed recurrence to
the peaple, as a provision in all cases for keeping the several depart-
ments of power within their constitutional limits,” Madison nonetheless
stated that “a constitutional road to the decision of the people, ought to
be marked out, and kept open, for certain great and extraordinary oc-
casions.”**® The proposed Article V would serve this important task.

principle of representation in one branch of the legislature: and was probably intisted
on by the States particularly attached to that equality. The other exception must have
been admitted on the same considerations which produced the privilege defended by it.
Id. One week later, on January 30, the delegates to the Massachuserts Ratifying Convention dis-
vussed Articie V of the proposed constitution. 2 ELuots DepaTes 116 (1937). Rufus King begxn
the discuasion, by responding te the oppanents to the new conatitution, stating that “many of the
arguments of [the] gentlemen were founded on the idea of future amendments being impractica.
ble.” 7d. No other national coastitution, King opined, “had so fair an opportunity to correct any
abuse which might 1ake place in the future administration of the government undey it fd.
A Dr. Jarvis next spoke on the value of the amendatory provision;
Whatever may bave been my private apinion of any other part, or whatever faulis or
imperfections 1 have remarked, or fancied T have seen, in any other instance, here, sir, I
bave found complete satisfaction: this has been a resting place, or which [ have reposed
myself in the fullest security, whenever a doubt has ocourred, in considering eny other
passape in the proposed Conatitution.
1d. Dr. Jarvis especially noted the fact that Article ¥ created an opportunity for peaceful change:
In other countries, sir,—unhappily for mankind,—the kistory of their respective revolu-
tions has been written in blood . . . . When we shall have adopted the Constitution
before us, we shall have in this article an adequate provision for all the purposes of
political reformation. If, in the course of its operation, this government shall appear to
be 100 scvere, here are the means by which this severity may be assuaged wnd corrected.
If, on the other band, it shall become too languid in its moverents, here, again, we
have a method designated, by which a new portion of health and spirit may be infused
into the Constitution.
fd. at 116-17. Noting the weakness of the Massachusetts own amendatory provision, which lim-
ited the operation of the article for alteration fo given time, Dr. Jarvis stated that “in the
present Conatitution, the article i perfectly at large, unconfined ta sny period, and may admit of
Mmeasures being taken in any moment after it is adopted.” fd. at 117, Dr. Jarvis then concluded his
argument in favor of the proposed constitution by asserting the following:
[Als it is clearly more difficult for twelve siates to agree to snother convention, than for
nine to wnite in favor of amendments, 5o it is certainly better ta receive the present
Comstitution, in the hope of its being amended, than it would be to reject it altogether,
with, perbaps, the vain expectation of obtaining another more agrecable than the
preacnt.
fd. The Massachusetts Ratifying Convention ratified the proposed national constitution on Febru-
ary &, 1788, Id. at 162, K],
185. Tue FEpERALIST No. 49 {J. Madison){Feb. 2, 1788},
186. 1d.
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On May 28, in THE FEDERALIST NO. 85, Alexander Hamilton ar-
gued against the immediate calling of a second convention to amend
the proposed Constitution. Hamilton believed that numerous problems
would result from attempts to amend the proposed Constitution prior to
its adoption. He therefore preferred to correct faults in the Constitution
through the amendment process already provided within the
document **? J

The propenents of the view that any convention for proposing con-
stitutional amendments must be limited to a single issue often refer to
this passage as supporting their position.’*® When, however, Hamilton’s
remarks are considered in their context, that interpretation is clearly
incorrect, Hamilton’s comments do not address the question of whether
a convention would be limited to a single subject. Hamilton, in arguing
against a second convention that would be called prior to the adoption
of the proposed constitution (a convention which would rewrite the con-
stitution from scratch and place the whole of its work before the state
legislatures), was pointing out that any defects in the proposed consti-
tution could be cured by post-ratification amendments targeted at
resolving specific problems, and that the states could review and ratify
the proposed amendments one at a time. Hamilton did not state that
the scope of the subjects considered by a convention called for propos-
ing amendments would be limited to a single issue. Rather, he was
merely stating that once Congress or the convention for proposing
amendments determined what amendments should be made to the Con-
stitution, every proposed amendment “would be a single proposition,
and might be brought forward singly.”** By such a method, each
amendment would be considered by the states singly and without the
turmoil associated with the rewriting and adopting of a complete con-
stitution. This method would also prevent the *all or nothing™ result
that would occur if a block of amendments were presented as one unit.

187. Hamilon staied:
[Ejvery amendment to the constitution, il cnce established, would be a single proposi-
tion, and might be twought forward singly. There would then be no necessity for man-
Agemenl or compromise, in relation 1o any other point, no giving nor 1aking. The will of
the reguisite number would at once bring the matter to a decisive issue. And conse-
quenily whenever pine or rather ten states, were united in the desire of a1 particular
amendrment, that emendment must infallibly take place. There can therefore be mo
comparison between the Facility of effecting an amendment, and that of establishing in
the firsl instance n complete congtitution.

Tue FEoEnALIST No. §5 (A. Hamilton)(May 28, | 788).
188. Jd.
189, Id.

o
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It must be remembered that Hamilton was addressing the idea of
amendments generally, and that his remarks were not addressed specif-
ically to the convention method of proposing amendments, It is only
common sense to assume that amendments proposed by either Congress
or a convention would be submitted to the states as individual propos-
als. Congress, after all, submitted the Bill of Rights to the states as a
package of twelve separate proposals, of which ten were ratified.'*
Similarly, a convention for proposing amendments could draft and pro-
pose several amendments on different topics, which the states could rat-
ify or reject each on its own merits. Hamilton was only pointing out the
preferability of this approach to starting over again with another pre-
ratification convention.

This view especially makes sense when one considers Hamilton's
concern, which he had just previously discussed in his text, that a sec-
ond convention for the purpose of adding amendments to the proposed
constitution would doubtlessly not succeed because of “the necessity of
moulding and arranging all the particulars which are to compose the
whole in such a manner as to satisfy all the parties to the compact; and
hence also an immense multiplication of difficulties and casualties in
obtaining the collective assent to a final act."'** Thus, any assertion
based upon Hamilton’s words that a convention for proposing amend-
ments to the constitution is limited to a single issue is without merit.

Hamilton next addressed the assertion that the national govern-
ment would be able to block the amendment process:

In opposition to the probability of subsequent amendments, it bas
been urged, that the persons delegated to the administration of the
national government, will always be disinclined to yield up any por-
tion of the authority of which they were once possessed. For my own
part I acknowledge a thorough conviction that any amendments
which may, upon mature consideration, be thought useful, will be
applicable to the organization of the government, not to the mass of
its powers; and on this account alone, [ think there is no weight in
the observation just stated. I also think there is little weight in it on
another account. The intrinsic difficulty of governing THIRTEEN
STATES at any rate, independent of calculations upon an ordinary
degree of public spirit and integrity, will, in my opinion, constantly
impose on the national rulers the necessity of a spirit of accommeoda-
tion to the reasonable expectations of their constituents. But there is
yet a further consideration, which proves beyond the possibility of

190. 4 Far®anD, supra note 2, a1 93 n3,
(91, Tum FeDERALIST Mo. 85, supra pote 137 {A. Hamilton).
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doubt, that the observation is futile. It is this, that the national rul-
ers, whenever nine stateés concur, will have no option upon the sub-
ject. By the fifth article of the plan the congress will be obliged, ‘on
the application of the legistatures of two-thirds of the states, {(which
at present amounts to nine) to call a convention for proposing
amendments, which shall be valid ta all intents and purposes, as
part of the constitution, when ratified h}r the legislatures of three-
fourths of the states, or by conventions in thrwfnunhs thereof.” The
words of this article are peremptory. The tongress ‘thail call a_con-
vention.’ Nnthmg in ‘this particular is left“tb the discretion of that -
body. And of consequence all the declamation ‘about their dumchna-
tion to a change, vanishes in air. Nor however “difficult it may be
supposed to unite two-thirds or three-fourths of the state legislatures,

< " in amendments which may affect local interests, can there be any
room to apprehend any such difficulty in a union on points which are
merely relative to the general liberty or security of the people. We
may safcly rely on the disposition of the state legislatures to erect
barriers against the encroachments of the national authority.'**

It is clear from this language that Hamilton believed that once the
minimum number of states applied for a constitutional convention for
proposing amendments, Congress was required to call such a conven-
tion. It is also clear that even Hamilton, the preeminent proponent of
national power, believed that Congress’ role in calling a convention was
extremely limited, as shown by his comment, “[n)othing . . . is left to
the discretion of that body.”™**

192 Id

193, Jd. On June & the delegates of the ¥irginin Ratifying Convention began discussing
Articke ¥V of the proposed constitution. Conterned that the method of amending the proposed
constitution wonld prove too difficult, Patrick Henry stated:

The way 10 amendment is, in my conception, shut. . . . However uncharitable it may

appear, yet I must tell my opinion — that the most uoworthy charscters may get into

power, and prevent the introduction of smendments. Let us supposs — for the case i

supposable, possible, and probable — that you happen to deal those pawers to uoworthy

hands; will they relinquish powers already in their posscssion, or agree to amendments?

Two-thirds of the Congress, or of whe staic kegislatures, are necsssury ¢ven to propose

amendments. If one-third of these be voworthy men, they may prevent the application

for amendments; but what is destructive apd mischievous, is, thal three-fourths of the

stats legislatures, or of the state conventions, must concur in the amendments when

proposcd! [n such aumeraus bodies, there must necessarily be some desigoing, bad men.

To supposs that so large » number s three-fourths of the states will concur, i to sup-

pome (hat they will possess geniuy, intelligence, and integrity, approaching to mirscu-

loos. 1t woul indeed be mirsculons that they should concur Lo the same amendments

3 ELuor’s DapaTes 49 {1937}, According ta Patrick Henry, “a most despicable minority™ could
prevent amendment if the government thould prove to be oppretsive. 12 m1 33,
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In the North Carolina Ratifying Convention, James Iredell dis-
cussed the manner in which amendments could be proposed, specifi-
cally referring to the ability of the states to demand change through
the convention method of proposing amendments. Iredell stated:

Let us attend 1o the manner jn which amendments may be made. P
The proposition for amendments may arise from Congress itsclf,
when two thirds of both houses shall deem it necessary. If they
should not, and yet amendments be generally wished for by the peo-
ple, two thirds of the legislatures of the different states may require
a general convention for the purpose, in which case Congress are
under the necessity of convening one. '™

The next day, James Madisom responded to Patrick Henry's concerns. Madison argwed that it
was beiter 1o sdopt & constltution that allkvws ameadment by three fourths of the statey eather
than to coatinue with the unanimity requirement contained ia the Articles of Coafederation.
Madison stated:

He [Patrick Heary) complains of this Constitution, because it requires the consent of nt

least three-fourths of the states to introdece amesdments which shall be necessary for

the happiness of the people. The assent of s many be urges us too great an obetacle to
the admission of walutary amendments, which, be strongly insists, cught to be at the will

of a bare majorily. . . . Does oot the thirteeath article of the Confoderation expressly

roquire that po alteration shall be made without the unanimous coasent of all the

statea? . . . Would the honorablc genileman agree 10 continue e most radical defocts

in the old system, becauss the petty siate of Rbode Lsland woold not agree to remove

them?

id. w1 88-89. Wilson Nicholas also responded to the assertion that it woald be difficuil 10 obtain
umendments to the new consitution. Nicholas referred directly to the aliernative of conventions
for proposing amendosenis:

The worthy member [Patrick Henry] has exchaimed, with uncommon vehemence,

agaiest the mode provided for securing amendments. He thinks amesdmenis can pever

be obtained, because 30 great a number is required 1o concur. Had it rested solely with

Congreas, there might have been danger. The commitioe will see that there is another

mode provided, besides that which originates with Coagress. On the application of the

begislatures of two thirds of the several states, s convention 1 (10 be called to propose
amerdments, which shall be pert of the Constitution when ratifisd by the legislsiures of
three fourths of the scveral statcs, or by conventions in throe fourths tberecf. It is natu-

ral (o conclude that those states who will apply for calling the cosrvention will concur in

the ratifieation of the proposed amendments.

id. a1 101-02. Nicholas added that the siate rutifying conventions would be even more likely to
agree o the proposed nmendments because the propasats woald be presented to the states singly.
Nicholas ytated:

There arc sirong and cogeni reasons operating on my mind, that the amendments,

which shall be agreed to by those states, will be sooner ratified by the rest than any

other that can be proposed. The cosventions which shall be s called will have their
deliberations confined to a few points; no Jocal interest to divert their attention; nothing
but the necessary alterntions. They will have many advantages over the last Convention.

No experiments to devise; the general and fundaments] regulations being already Iaid

down,

Id. at 102. Virginia ratified the Conmitution on June 25, 1788. Id. at 627, 654-55.
194, 4 Buor's Desates 177 (1937). Eadicr during his spoech, Iredell spoke out on the




